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The determination of a personÕs employment 
status has major consequences for any 
employer.  For small to medium theatre 
companies, who often lack access to human 
resource information that for-profit entities 
obtain as a cost of doing business, the possible 
consequences of making the wrong choice 
about a personÕs work status can have serious 
consequences.   
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Areas of law and government agencies that come into play when determining 
employment status: 
 
 
Areas of Law 
 
• Workers rights and benefits 

o Wages 
!  Minimum wage 
!  Overtime wage 
!  Payment scheduling and recordkeeping, including established paydays and final 

paycheck compliance 
!  Wages on termination of employment 

o Workplace conditions 
!  Break and lunch requirements 
!  Safety regulations 
!  Child labor 
!  Family leave 

o Civil rights protections 
!  Various discrimination statutes 
!  Whistleblower protection 
!  ÒRight to knowÓ statutes 
!  Family leave 

 
• Private rights 

o Liability Ð harm caused by an employee can come back to a company Ð also applies to 
volunteers and independent contractors 

!  Contract 
• Actual authority Ð business conducted on behalf of the company (contracts, 

payments, etc.) - can come back to employer 
• Apparent authority Ð business conducted on behalf of the company by 

someone who appears to the public to have authority - can also come back 
to employer 

• Tort Ð negligent of intentional act causing harm 
o Intellectual property  

!  Copyright law Ð in employee/employer relationship, intellectual property belongs to 
the company 

!  Take time to define who product belongs to when creating collaborative work 
 

• Tax Law 
o Income taxes 

!  Federal income taxation 
!  Oregon income taxation 

 
o Payroll benefits 

!  Publicly-mandated benefits 
• Unemployment compensation (state and federal) 
• WorkerÕs compensation (state) 
• Social Security (federal) 
• Medicare (federal) 

o Private benefits (ERISA) 
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Government Agencies 
 
• 2 types of agencies for government:  tax collectors seek money and protective agencies root out 

abuse Ð agencies and their responsibilities: 
o Income taxes:  federal = IRS and Oregon = Oregon Department of Revenue (ODR) 
o Social Security and Medicare Ð IRS 
o Unemployment Insurance Coverage Ð ODR Tax Unit 
o WorkerÕs Compensation Ð Oregon Consumer and Business Department, WorkerÕs 

Compensation Division 
o Workplace safety regulation Ð Federal and Oregon Ð OSHA 
o Wage issues Ð Oregon Bureau of Labor and industry (BOLI Ð objective to intervene when 

there are problems) 
o Workplace conditions other than safety issues (BOLI) 
o Civil rights issues Ð BOLI (at least for initial contact) 

 
• Basic questions for the theatre company for each employment law issue 

o Are we a covered employer? Ð If the company employs 1 person, the company must comply 
with most labor statutes 

o Is the worker a covered person? 
o Is the worker involved an employee, independent contractor or volunteer? 
o What agency will be involved in this issue? 
o If the worker is regarded as an employee, what legal obligations does the company have? 
o What are the financial obligations 
o What are the recordkeeping obligations? 
o What are the workplace obligations? 
o What are the consequences for noncompliance? 

 
• Covered employers subject to various employment-related statutes 

o Fair Labor Standards Act Ð volume of $500,000 or more in a given year and engaged in 
interstate commerce 

o OR wage laws Ð ALL employers 
o Selected discrimination laws 
o ADA Ð 15 or more employees 
o ODA (OR equivalent to ADA) Ð 6 or more employees 
o OR 659A (OR equivalent to discrimination law) Ð essentially ALL employers 
o Title VII - 15 or more employees and affects interstate commerce (even phone calls, credit 

cards or ticket order from WA!) 
o OSHA (federal safety law) Ð ALL employers 
o OSEA (OR equivalent of federal safety law) Ð ALL employers 
o FMLA (Family Medical Leave Act) Ð 50 or more employees during each work day of 20 or 

more calendar work weeks 
o OFLA (OR equivalent of FMLA) Ð 25 or more employees during each work day of 20 or 

more calendar work weeks 
o OR employment taxation Ð ALL employers 
o WorkerÕs Compensation  - 1 or more subject workers 

 

• What are the costs of misclassifying an employee? 

o Wages retroactively reported, taxes assessed, interest charged from the date due at 1.5% 
per month or fraction thereof 

!  Usual audit period is three years 

!  Failure to file without good cause can mean auditing up to seven years 

o Fraud with the intent to avoid payment of taxes Ð 50% of the tax due penalty 

!  A second audit reveals the same errors employer was made aware of in first audit 

!  Proof of wages paid in cash to avoid paying taxes 

o Additional penalties may apply under certain circumstances.   
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How the law uses 7 or 8 different tests to determine employment status: 
 
 
• The default position is employee, NOT independent contractor.   

• There are no exceptions for nonprofits, but they are less likely to receive complaints which initiate 
an investigation.  There are 2 categories of employees: 

o Actors, designers, etc. Ð those periodically employed 

o Staff 

• An employer is defined as, ÒTo suffer or permit to work.Ó 

• Anyone who engages performers to be in a specific place at a specific time looks like and 
employer 

o A contract is a factor to be considered 

o It is easier to justify designers as independent contractors 

• Employee contracts must meet the minimum wage requirement 
 
 
 
 

IRS Independent Contractor Test 
  

The IRS formerly used what has become known as the "Twenty Factor" test. Under pressure from 
Congress and from representatives of labor and business, it has recently attempted to simplify and 
refine the test, consolidating the twenty factors into eleven main tests, and organizing them into three 
main groups: behavioral control, financial control, and the type of relationship of the parties. Those 
factors appear below: 
  

• Behavioral control 

o Facts that show whether the business has a right to direct and control how the worker 
does the task for which the worker is hired include the type and degree of 

!  Instructions the business gives the worker. An employee is generally subject to the 
business' instructions about when, where, and how to work. All of the following are 
examples of types of instructions about how to do work: 

• When and where to do the work 

• What tools or equipment to use 

• What workers to hire or to assist with the work 

• Where to purchase supplies and services 

• What work must be performed by a specified individual 

• What order or sequence to follow 

 
!  The amount of instruction needed varies among different jobs. Even if no 

instructions are given, sufficient behavioral control may exist if the employer has 
the right to control how the work results are achieved. A business may lack the 
knowledge to instruct some highly specialized professionals; in other cases, the 
task may require little or no instruction. The key consideration is whether the 
business has retained the right to control the details of a worker's performance or 
instead has given up that right. 

 
• Training the business gives the worker. An employee may be trained to 

perform services in a particular manner. Independent contractors 
ordinarily use their own methods. 

 
 

(continued) 
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• Financial control 
o Facts that show whether the business has a right to control the business aspects of the 

worker's job include: 
!  The extent to which the worker has unreimbursed business expenses. 

Independent contractors are more likely to have unreimbursed expenses than are 
employees. Fixed ongoing costs that are incurred regardless of whether work is 
currently being performed are especially important. However, employees may also 
incur unreimbursed expenses in connection with the services they perform for their 
business. 

!  The extent of the worker's investment. An employee usually has no investment in 
the work other than his or her own time. An independent contractor often has a 
significant investment in the facilities he or she uses in performing services for 
someone else. However, a significant investment is not necessary for independent 
contractor status. 

!  The extent to which the worker makes services available to the relevant market. 
An independent contractor is generally free to seek out business opportunities. 
Independent contractors often advertise, maintain a visible business location, and 
are available to work in the relevant market. 

!  How the business pays the worker. An employee is generally guaranteed a regular 
wage amount for an hourly, weekly, or other period of time. This usually indicates 
that a worker is an employee, even when the wage or salary is supplemented by a 
commission. An independent contractor is usually paid by a flat fee for the job. 
However, it is common in some professions, such as law, to pay independent 
contractors hourly. 

!  The extent to which the worker can realize a profit or loss. Since an employer 
usually provides employees a workplace, tools, materials, equipment, and 
supplies needed for the work, and generally pays the costs of doing business, 
employees do not have an opportunity to make a profit or loss. An independent 
contractor can make a profit or loss. 

  

• Type of relationship 
o Facts that show the parties' type of relationship include: 

!  Written contracts describing the relationship the parties intended to create. This is 
probably the least important of the criteria, since what really matters is the nature 
of the underlying work relationship, not what the parties choose to call it. However, 
in close cases, the written contract can make a difference. 

!  Whether the business provides the worker with employee-type benefits, such as 
insurance, a pension plan, vacation pay, or sick pay. The power to grant benefits 
carries with it the power to take them away, which is a power generally exercised 
by employers over employees. A true independent contractor will finance his or 
her own benefits out of the overall profits of the enterprise. 

!  The permanency of the relationship. If the company engages a worker with the 
expectation that the relationship will continue indefinitely, rather than for a specific 
project or period, this is generally considered evidence that the intent was to 
create an employer-employee relationship. 

!  The extent to which services performed by the worker are a key aspect of the 
regular business of the company. If a worker provides services that are a key 
aspect of the company's regular business activity, it is more likely that the 
company will have the right to direct and control his or her activities. For example, 
if a law firm hires an attorney, it is likely that it will present the attorney's work as 
its own and would have the right to control or direct that work. This would indicate 
an employer-employee relationship. 
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IRS 20 Factor Test on Employment Status 
 
As an aid to determining whether an individual is an employee under the common law rules, twenty 
factors or elements have been identified as indicating whether sufficient control is present to establish an 
employer-employee relationship. The twenty factors have been developed based on an examination of 
cases and rulings considering whether an individual is an employee. The degree of importance of each 
factor varies depending on the occupation and the factual context in which the services are performed. 
The twenty factors are designed only as guides for determining whether an individual is an employee; 
special scrutiny is required in applying the twenty factors to assure that formalistic aspects of an 
arrangement designed to achieve a particular status do not obscure the substance of the arrangement 
(that is, whether the person or persons for whom the services are performed exercise sufficient control 
over the individual for the individual to be classified as an employee). The twenty factors are described 
below: 
 
1. INSTRUCTIONS. A worker who is required to comply with other persons' instructions about when, 
where, and how he or she is to work is ordinarily an employee. This control factor is present if the person 
or persons for whom the services are performed have the RIGHT to require compliance with instructions. 
 
2. TRAINING. Training a worker by requiring an experienced employee to work with the worker, by 
corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, 
indicates that the person or persons for whom the services are performed want the services performed in 
a particular method or manner.  
 
3. INTEGRATION. Integration of the worker's services into the business operations generally shows that 
the worker is subject to direction and control.  When the success or continuation of a business depends to 
an appreciable degree upon the performance of certain services, the workers who perform those services 
must necessarily be subject to a certain amount of control by the owner of the business. 
 
4. SERVICES RENDERED PERSONALLY. If the Services must be rendered personally, presumably the 
person or persons for whom the services are performed are interested in the methods used to accomplish 
the work as well as in the results. 
 
5. HIRING, SUPERVISING, AND PAYING ASSISTANTS. If the person or persons for whom the services 
are performed hire, supervise, and pay assistants, that factor generally shows control over the workers on 
the job. However, if one worker hires, supervises, and pays the other assistants pursuant to a contract 
under which the worker agrees to provide materials and labor and under which the worker is responsible 
only for the attainment of a result, this factor indicates an independent contractor status. 
 
6. CONTINUING RELATIONSHIP. A continuing relationship between the worker and the person or 
persons for whom the services are performed indicates that an employer-employee relationship exists. A 
continuing relationship may exist where work is performed at frequently recurring although irregular 
intervals. 
 
7. SET HOURS OF WORK. The establishment of set hours of work by the person or persons for whom 
the services are performed is a factor indicating control.  
 
8. FULL TIME REQUIRED. If the worker must devote substantially full time to the business of the person 
or persons for whom the services are performed, such person or persons have control over the amount of 
time the worker spends working and impliedly restrict the worker from doing other gainful work. An 
independent contractor on the other hand, is free to work when and for whom he or she chooses. 
 
9. DOING WORK ON EMPLOYER'S PREMISES. If the work is performed on the premises of the person 
or persons for whom the services are performed, that factor suggests control over the worker, especially if 
the work could be done elsewhere. Work done off the premises of the person or persons receiving the 
services, such as at the office of the worker, indicates some freedom from control. However, this fact by 
itself does not mean that the worker is not an employee. The importance of this factor depends on the 
nature of the service involved and the extent to which an employer generally would require that 
employees perform such services on the employer's premises.  Control over the place of work is indicated 
when the person or persons for whom the services are performed have the right to compel the worker to 
travel a designated route, to canvass a territory within a certain time, or to work at specific places as 
required. 
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10. ORDER OR SEQUENCE SET. If a worker must perform services in the order or sequence set by the 
person or persons for whom the services are performed, that factor shows that the worker is not free to 
follow the worker's own pattern of work but must follow the established routines and schedules of the 
person or persons for whom the services are performed. Often, because of the nature of an occupation, 
the person or persons for whom the services are performed do not set the order of the services or set the 
order infrequently. It is sufficient to show control, however, if such person or persons retain the right to do 
so.  
 
11. ORAL OR WRITTEN REPORTS. A requirement that the worker submit regular or written reports to 
the person or persons for whom the services are performed indicates a degree of control.  
 
12. PAYMENT BY HOUR, WEEK, MONTH. Payment by the hour, week, or month generally points to an 
employer-employee relationship, provided that this method of payment is not just a convenient way of 
paying a lump sum agreed upon as the cost of a job. Payment made by the job or on ¤ straight 
commission generally indicates that the worker is an independent contractor.  
 
13. PAYMENT OF BUSINESS AND/OR TRAVELING EXPENSES. If the person or persons for whom the 
services are performed ordinarily pay the worker's business and/or traveling expenses, the worker is 
ordinarily an employee. An employer, to be able to control expenses, generally retains the right to 
regulate and direct the worker's business activities.  
 
14. FURNISHING OF TOOLS AND MATERIALS. The fact that the person or persons for whom the 
services are performed furnish significant tools, materials, and other equipment tends to show the 
existence of an employer-employee relationship.  
 
15. SIGNIFICANT INVESTMENT. If the worker invests in facilities that are used by the worker in 
performing services and are not typically maintained by employees (such as the maintenance of an office 
rented at fair value from an unrelated party), that factor tends to indicate that the worker is an 
independent contractor. On the other hand, lack of investment in facilities indicates dependence on the 
person or persons for whom the services are performed for such facilities and, accordingly, the existence 
of an employer- employee relationship. Special scrutiny is required with respect to certain types of 
facilities, such as home offices. 
 
16. REALIZATION OF PROFIT OR LOSS. A worker who can realize a profit or suffer a loss as a result of 
the worker's services (in addition to the profit or loss ordinarily realized by employees) is generally an 
independent contractor, but the worker who cannot is an employee. For example, if the worker is subject 
to a real risk of economic loss due to significant investments or a bona fide liability for expenses, such as 
salary payments to unrelated employees, that factor indicates that the worker is an independent 
contractor. The risk that a worker will not receive payment for his or her services, however, is common to 
both independent contractors and employees and thus does not constitute a sufficient economic risk to 
support treatment as an independent contractor. 
 
17. WORKING FOR MORE THAN ONE FIRM AT A TIME. If a worker performs more than de minimis 
services for a multiple of unrelated persons or firms at the same time, that factor generally indicates that 
the worker is an independent contractor.  However, a worker who performs services for more than one 
person may be an employee of each of the persons, especially where such persons are part of the same 
service arrangement. 
 
18. MAKING SERVICE AVAILABLE TO GENERAL PUBLIC. The fact that a worker makes his or her 
services available to the general public on a regular and consistent basis indicates an independent 
contractor relationship.  
 
19. RIGHT TO DISCHARGE. The right to discharge a worker is a factor indicating that the worker is an 
employee and the person possessing the right is an employer.  An employer exercises control through 
the threat of dismissal, which causes the worker to obey the employer's instructions. An independent 
contractor, on the other hand, cannot be fired so long as the independent contractor produces a result 
that meets the contract specifications.  
 
20. RIGHT TO TERMINATE. If the worker has the right to end his or her relationship with the person for 
whom the services are performed at any time he or she wishes without incurring liability, that factor 
indicates an employer/employee relationship.  
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State laws and statutes regarding independent contractors: 
 
OR Independent Contractor Statute (ORS) 670.600 
 

• As used in this section: 
o ÒIndividualÓ means a natural person. 
o ÒPersonÓ has the meaning given that term in ORS 174.100. 
o ÒServicesÓ means labor or services. 

• As used in ORS chapters 316, 656, 657, 671 and 701, Òindependent contractorÓ means a person 
who provides services for remuneration and who, in the provision of the services: 

o Is free from direction and control over the means and manner of providing the services, 
subject only to the right of the person for whom the services are provided to specify the 
desired results; 

o Except as provided in subsection (4) of this section, is customarily engaged in an 
independently established business;  

o Is licensed under ORS chapter 671 or 701 if the person provides services for which a 
license is required under ORS chapter 671 or 701; and 

o Is responsible for obtaining other licenses or certificates necessary to provide the services. 

• For purposes of subsection (2)(b) of this section, a person is considered to be customarily 
engaged in an independently established business if any three of the following requirements are 
met: 

o The person maintains a business location: 
!  That is separate from the business or work location of the person for whom the 

services are provided; or 
!  That is in a portion of the personÕs residence and that portion is used primarily for 

the business. 

o The person bears the risk of loss related to the business or the provision of services as 
shown by factors such as: 

!  The person enters into fixed-price contracts; 

!  The person is required to correct defective work; 

!  The person warrants the services provided; or 

!  The person negotiates indemnification agreements or purchases liability 
insurance, performance bonds or errors and omissions insurance. 

o The person provides contracted services for two or more different persons within a 12-
month period, or the person routinely engages in business advertising, solicitation or other 
marketing efforts reasonably calculated to obtain new contracts to provide similar services. 

o The person makes a significant investment in the business, through means such as: 

!  Purchasing tools or equipment necessary to provide the services; 

!  Paying for the premises or facilities where the services are provided; or 

!  Paying for licenses, certificates or specialized training required to provide the 
services. 

o The person has the authority to hire other persons to provide or to assist in providing the 
services and has the authority to fire those persons. 

• Subsection (2)(b) of this section does not apply if the person files a Schedule F as part of an 
income tax return and the person provides farm labor or farm services that are reportable on 
Schedule C of an income tax return. 

• For purposes of determining whether an individual provides services as an independent contractor: 

o The creation or use of a business entity, such as a corporation or a limited liability 
company, by an individual for the purpose of providing services does not, by itself, 
establish that the individual provides services as an independent contractor. 

o When the individual provides services through a business entity, such as a corporation or 
a limited liability company, the provisions in subsection (2), (3) or (4) of this section may be 
satisfied by the individual or the business entity. 
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Rules for Application of Definit ion of Independent Contractor 
 
• 670.605. In accordance with ORS 183.310 to 183.550, those agencies responsible for the 

administration of ORS chapters 316, 656, 657 and 701, jointly shall adopt rules to carry out the 
provisions of ORS 670.600. 

• The agencies responsible for the administration of PRS 671.510 to 671.760 and ORS chapters 
316, 656, 657, and 701 shall cooperate as necessary in their compliance and enforcement 
activities to ensure among the agencies the consistent interpretation and application of ORS 
670.600 

 
Test Used for OR State Employment Discrimination Laws 
 
• ÒEmployeeÓ does not include any individual employed by the individualÕs parents, spouse or child 

or in the domestic service of any person. 

• ÒEmployerÓ means any person who in this state, directly or through an agent, engages or uses the 
personal service of one or more employees, reserving the right to control the means by which such  


